
STATE OF NEI{ YORK
STATE TAX COMHISSION

In the Matter of the Petition

o f

Shore Manor - JJ Development Corp

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  1 2 / L 1 7 3  -  5 1 3 L 1 7 7 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by mai l  upon

Shore Manor - JJ Development Corp, the petitioner in the within proceedinS, by

enclosing a true copy thereof in a securely sealed postpaid \drapper addressed as

fo l lows:

Shore Manor - JJ Development Corp
1443 Montauk Hwy.
Mast ic,  NY 11950

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says tbat the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn

17rh

to before me this

day  o f  October ,  1980.
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by mai l  upon

Herbert Grodin & Paul Beeber the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Messr.  Herbert  Grodin & PauI Beeber
32 Delaware Ave.
Jer icho ,  Ny  11753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said ldrapper is the last

That deponent further says that the said addressee is the representative of

known address of the representaLive of the pet i t ioner.

Sworn to before me this

17 th  day  o f  October ,  1980.

(_,



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Shore Manor - JJ Development Corp
1443 Mont.auk Hr+y.
Mast ic ,  NY 11950

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect i -on(s) f fgg & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457'624A

Very truly yours,

STATE TAX COHMISSION

Peti t ioner '  s Representat ive
Herbert  Grodin & PauI Beeber 32 Delaware Ave.
Jer icho ,  NY 11753
Taxing Bureau' s Representative



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

SHORE MANOR - J J DEVETOPItrNT CORP.

for Revision of a Deterrnination or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period December 1, 1973 through
M a y  3 1 ,  1 9 7 7 .

DECISION

Petitioner, Shore Manor - J J Development Corp., 1443 Montauk Highway,

Mastic, New York 11950, f i led a petit ion for revision of a determinatioa or

for refund of sales and use taxes under Articles 28 and 29 of the Tax law for

the period December 1, 1973 through May 31, 1977 (Fi le No. 2t423),

A small claims hearing was held before Arthur Johnson, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center, New York,

Nen' York, on Apri l  25, 1980 at. 9:15 A.M. Petit ioner appeared by Paul Beeber,

Esq. and Herbert Grodin, CPA. The Audit Division appeared by Ralph J. Vecchio,

Esq.  (Frank Levi t t ,  Bsg. ,  o f  counsel ) .

ISSUES

I .  Whether the Audit  Divis ion's use of a test per iod in determining

pet i t ioner ts  tax  l iab i l i t y  was  proper .

II. I{hether the additional taxable sales determined by the Audit Division,

based on an examinat ion of pet i t ionerts books and records, were correct.

FINDINCS OF FACT

1. Petit ioner, Shore Manor - J J Development Corp., operated a

restaurant located at 1443 Montauk Highway, Mastic, New York.

2, 0n December '1.6, 
1977, as the result of an audit,  the Audit

issued a Notice of Determination and Demand for Payment of Sales and

bar and

Divison

Use Taxes
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Due against pet i t ioner for the period December 1, 1973 through May 31, 1977

for  taxes  due o f  $141485.28 ,  p lus  pena l ty  and in te res t  o f  $6 ,524.65 ,  fo r  a

t o t a l  o f  $ 2 1 , 0 0 9 . 9 3 .

3. Pet i t ioner executed a consent extending the period of l imitat ion for

assessment of sales and use taxes for the period December 1, 1973 through

August  31 ,  1976 Lo  March  20 ,  1978.

4, 0n audit ,  the Audit  Divis ion performed markup tests for l iquor,  wine

and beer using purchase invoices and sel l ing pr ices for November, 1976. The

t.est disclosed a conbined l iquor and wine narkup of 214.93 percent and a beer

markup of 382.61 percent.  Pet i t ioner 's accountant prepared a food markup test

for November, 1976 which was reviewed by the Audit  Divis ion. Pet i t ionerrs

test revealed a markup of 87 percent l  however,  the Audit  Divis ion adjusted the

markup to  140 percent  to  re f lec t  ind iv idua l  sa les  o f  co f fee ,  tea ,  desser ts ,

soda and salad that were l isted on guest checks and not included in pet i t ioner 's

test.  The markup percentages were appl ied to appl icable purchases for the

aud i t  per iod  wh ich  resu l ted  in  add i t iona l  taxab le  sa les  o f  $195,518.16 .  The

Aud i t  D iv is ion  a l lowed 2  percent  o f  food purchases  fo r  spo i lage,  $5 ,100.00  fo r

employee mea ls  and $2 ,520.00  fo r  se l f -consumed l iquor .  Use taxes  o f  $182.77

were  asser ted  on  the  se l f -consumed l iquor  purchases .  The aud i t  a lso  d isc losed

tha t  pe t i t ioner  overco l lec ted  sa les  taxes  o f  $616.84  fo r  the  aud i t  per iod

based on  a  tes t  o f  gues t  checks  to ta l ing  $510.40 .

5. The pet i t ionerts markup test for food referred to in Finding of Fact

"4' t  was based on food i tems l isted on guest checks, quant i t ies of such i tems

sold, menu sel l ing pr ices, and purchase invoices. The cost of  each i tem

included the entree, salad bar,  and where appl icable, vegetable, potato, bread

and coffee. The Audit Division determined that the markup test was inaccurate

because i t  found separate charges on guest checks for sa1ad, coffee, tea, soda
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and dessert .  and such i tems were not considered in pet i t ioner 's test.  Addit ional ly,

the Divis ion concluded that salad was not compl imentary with al l  meals and

thereby pet i t ioner overstated cost of  meals.  The markup was adjusted as

fo l lows:

adjusted sales per test t4,365:m

sales per markup test
add i t iona l  sa les  o f  co f fee

s o d a ,  t e a ,  d e s s e r t s

ad jus ted  sa les
I e s s :  a d j u s t e d  c o s t
gross  pro f i t

cos t  per  markup tes t  $2rL82.79
reduct ion for salad cost

o n  7 4 0  m e a l s  G  . 5 0  3 7 0 . 0 0
$T;6irl9

sross prof i t  t r , : :?.-q* = r40%
c o s t  $ 7  r u r . .  ,  t

$4 ,115 .25

250.45

$4 ,365  .  60
7  , 872 .79

$2 ,552 .81

6.  Pet i - t ioner 's  se l l ing  pr ices  o f  d inner  en t rees  inc ludes  sa lad  bar ,

bread, potato and coffee. The salad bar is also compl imentary with luncheon

itemsl however,  there is a charge for salad with luncheon i tems served after

4 :  0 0  P .  M .

7. Pet i t ioner properly included a cost for salad and coffee in i ts

markup test for dinner entrees. Pet i t ioner also included a cost for salad on

a1l luncheon i temsl however,  the charges for salad on the guest checks indicate

that.  luncheon i tems were sold after 4:00 P.M. Therefore, the markup computed

by pet i t ioner is understated to the extent of luncheon i tems sold after 4:00

P.M. where the patron was not ent i t led to a salad. The Audit  Divis ion also

erred in the computat ion of the adjusted markup. The Divis ion detennined

add i t iona l  sa les  o f  co f fee ,  soda,  tea ,  desser ts  and sa1ad,  bu t  d id  no t  cons ider

pet i t ionerts cost of  such i terns. During the test month, pet i t ioner served a

Lotal  of  491 luncheon i tems. Accordingly,  the Audit  Divis ion's disal lordance

of  sa lad  cos t  on  740 mea ls  was er roneous.  Based on  the  fo rego ing  er ro rs ,

pe t i t ioner 's  food markup was 108 percent .

B. Pet i t ioner served free hors d'oeuvres such as shr imp, meatbal ls and

sandwiches at the bar on certain days during the week. Cheese and crackers

were  ava i lab le  da i l y .  The cos t  o f  such i tems fo r  the  aud i t  per iod  was $71800.00 .
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9 .  Pet i t ioner 's  food purchases  recorded in  i t s  books  and records  inc luded

purchases  o f  soda and ice  to ta l ing  $7 ,011.00 .  These i tems were  used in  bar

dr inks and are not appl icable to the food markup. Pet i t ioner also argued that

purchases of coffee, cream and sugar should be deleted from food purchases;

however,  s ince the markup test considered a cost for such i tems, they are

properly includible.

10. Pet i t ioner contended that the Audit  Divis ion did not give considerat ion

to i ts pract ice of giv ing a free dr ink to a customer who purchased three dr inks,

excessive waste of draft  beer due to outdated equipment,  and sales of s ix

packs. Pet i t ioner offered no substant ial  evidence to support  these content ions.

11 .  Pet i t ioner 's  books  and records  re f lec t  an  overa l l  markup o f  92  percent ,

whereas the markup tests for November, 1976 revealed an overal l  markup of 175

percent .

12. Pet i t ioner argued that i t  maintained and provided the auditor with

complete and adequate books and records and, therefore, the Audit  Divis ion

Iacked a basis for making a determinat ion using a test per iod method.

13. Pet i t ioner did not wi l l fu l ly at tempt to evade the tax.

CONCTUSIONS OF IAW

A. That the Audit  Divis ion was not required to accept pet i t ioner 's books

and records as presented. The audit  procedures described in Finding of Fact

t t4t t  are general ly accepted procedures establ ished by the Audit  Divis ion and

are used to ver i fy the accuracy of books and records. Matter of_lmtfy_Iglgrg

d/b/a Newport Inn, State Tax Commission Decision, February 29, 1980.

That  such procedures  d isc losed a  s ign i f i can t  d isc repancy  w i th  pe t i t ioner rs

sales records to substant iate a determinat ion that such records were insuff ic ient

or  incor rec t .
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B. That since petit ioner's books and records were insuff icient, the

Audit Division could not determine the exact amount of tax due therefore the

use of a test period to determine petit ioner's sales was proper in accordance

with the provisions of section 1138(a) of the Tax Law. Matter of Chartair Inc.

v :  S ta te  Tax  Commiss io4 ,  65  A.D.2d 44 .

C. That the Audit  Divis ion, in using proper audit  procedures and tests,

did not give considerat ion t .o the factors set forth in Findings of Fact "7tr ,

rr8rt  and rtgrr '  therefore, the Audit  Divis ionrs f indings of addit ional taxable

sales for the period December 1, 1973 through May 31, 1977 are reduced to

$ 1 " 2 4 , 4 5 9  .  0 0 .

D. That the pet i t ion of Shore Manor -  J J Development Corp. is granted

to the extent indicated in Conclusion of Law "C't  I  that the Audit  Divis ion is

hereby directed to modify the Notice of Determination and Demand for Payment

of Sales and Use Taxes Due issued Decenber 16, 1977, together with interest

computed at the minimum statutory ratel and that, except as so granted, the

pet i t ion is in al l  other respects denied.

DATED: Albanv. New York

ocT 1 7 t98o
STATB TAX COMMISSION


